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A, IDENTITY OF PETITIONER

Petitioner Brandon Farmer asks this Court to review the decision
of the court of appeals referred to in section B.

B. COURT OF APPEALS DECISION

Petitioner secks review of the court of appeals decision in State v.
Farmer, COA No. 48991-1-I1, filed September 19, 2017, attached as an
appendix to this petition.

C. ISSUES PRESENTED FOR REVIEW

I. Whether the court erred in failing to instruct the jury on the
lesser included offenses of first and second degree manslaughter where
there was evidence the victim was shot during a struggle?

2. Whether prosecutorial misconduct deprived petitioner of
his right to a fair trial where the prosecutor made grossly misleading
statements to unfairly bolster the credibility of the state’s key witness?

D. STATEMENT OF THE CASE

Following a jury trial in 2016, petitioner Brandon Farmer was
convicted of first degree murder for the shooting death of Velma Tirado
on August 27, 2006. CP 1-2, 84, 86. Tirado was found shot to death in an
alley in Tacoma, Washington. RP 86-87.

Tirado suffered two gunshot wounds, one to the end of her left ring

finger and one just behind her right ear, which she died from. RP 389,



441, 455. There was stippling on her left hand, which is consistent with
being shot within close proximity. RP 389, 411, 447. There was also
stippling around the ear wound. RP 390, 442. Tirado had an injury to her
right palm that appeared to have stippling as Weli. RP 396. According to
the medical examiner, there was at least one shot. It was possible Tirado
had her left hand up over her right ear and one shot caused both injuries.
RP 457. One bullet was recovered from the autopsy. RP 401, 443.

Gene Miller was the lead detéctive assigned to the case. RP 380.
However, the case grew cold and there were no leads until 2010, when
Miller received a call from the Humboldt county district attorney’s office
indicating Dusty Titus had identified Farmer as the shooter. RP 414-15.
Sigmficantly, Titus was facing parole revocation and the potential
reinstatement of concurrent eight-year sentences on two prior felony
convictions, as well as seven to ten new felony charges, when he came
forward, hoping to make a deal. CP 9; RP 37-38, 624-25, 687.

Eventually, all of Titus’ violations in California were “worked out”
and by the time of Farmer’s trial, it was expected Titus would serve no jail
time. RP 516-17, 710.

Titus testified that on the might of the shooting, he and Farmer
were drinking and driving around Tacoma in Titus’ truck. RP 526.

Around 2:00 am., they encountered Tirado and asked if she “was



working.” RP 528-29. Tirado said she was, and Farmer reportedly got out
to let her in on the passenger side. RP 530. Titus claimed he was driving.
RP 531.

They drove a couple hundred yards and parked in an alley. RP
532, According to Titus, Tirado began performing oral sex on Farmer.
RP 535. Farmer reportedly asked Tirado if she wanted to move outside
and opened the passenger door. RP 535, Titus testified Farmer and
Tirado got out of the truck with Farmer facing towards the bed of the truck
and Tirado on her knees in front of him. RP 535,

Titus testified he was unsure of what happened, but Tirado stood
up and Farmer reportedly reached behind him and pulled a .357 out of his
waistband and put it to Tirado’s head and pulled the trigger. RP 536.
Titus testified he saw a muzzle flash, followed by Tirado pushing the gun
away. RP 537. According to Titus, Farmer cocked the gun and put it to
Tirado’s head again, whereupon she reportedly went rigid and fell
backwards to the ground. RP 540,

Yet, Titus’s description did not match the physical evidence. See
Brief of Appellant (BOA) at 10-11. For instance, forensic pathdiogist and
Oregon medical examiner Dr. Clifford Nelson testified it would have been
physically impossible for Tirado to sustain the injuries she did while

standing up facing her shooter. RP 747-49.



In addition, Nelson testifted there was a small laceration and
stippling on Tirado’s right hand, which could be consistent with “cylinder
gap.” RP 745. Nelson explained that powder, soot and small fragments of
metal sometimes expand out from the side of the cylinder when the trigger
is pulled and the bullet jumps from the cylinder into the barrel. RP 745.
In Nelson’s opinion, the laceration on Tirado’s right hand could be
indicative of being caught on something sharp in the mechanism when the
cylinder was rotating, or indicative of “cylinder gap.” RP 745, He opined
Tirado’s hand was either touching the gun or within millimeters of it to
have sustained the injury. RP 759. Nelson testified there was one shot,
probably two. RP 754, 759,

In contrast, Farmer testified it was Titus who shot Tirado. Farmer
was driving and Titus was the one who got out and let Tirado in on the
passenger side, whereupon they all smoked cocaine. RP 770. Afterward,
they drove into an alley and Tirado performed oral sex on Farmer. RP
771. Thereafter, Tirado reached for the pipe, but Titus said it was his turn.
RP 771. Tirado reportedly responded, “what do you got for me?” RP
771. Titus indicated she already received cocaine. RP 771.

Titus reached under the seat, grabbed a gun, got out of the truck
and told Tirado to get out. RP 771. Tirado started to get out, but reached

back for her purse. RP 772. Titus then reached in and grabbed her and



pulled her out of the truck. RP 772. Farmer couldn’t tell whether Tirado
hit Titus or Titus tripped, but he stumbled back against the door and the
gun went off. RP 772, 791.

In a panic, Farmer drove them away from the scene. RP 772.

E. REASONS WHY REVIEW SHOULD BE ACCEPTED AND
ARGUMENT

L. BECAUSE THE APPELLATE COURT’S DECISION
AFFIRMING THE LOWER COURT’S REFUSAL TO
INSTRUCT THE JURY ON MANSLAUGHTER
CONFLICTS WITH THIS COURT’S DECISION IN
FERNANDEZ-MEDINA,! THIS COURT SHOULD
GRANT REVIEW.

The court of appeals held the lower court did not err in refusing
Farmer’s proposed manslaughter instructions because in its view, it was
not reasonable to infer from the evidence that there was a struggle
resulting in reckless or criminally negligent shooting. Appendix at 18.
The court of appeals decision takes an overly limited view of the evidence

and therefore conflicts with this Court’s decision in Fernandez-Medina.

When viewed in the light most favorable to the moving party, the evidence
supported giving manslaughter instructions because the laceration and
stippling on Tirado’s right hand suggested she was shot during a struggle.
RP 855. And Titus’ testimony partially corroborated a struggle because at

one point, he saw Tirado’s hand on the gun.

! State v. Fernandez-Medina, 141 Wn.2d 448, 461-62, 6 P.3d 1150 (2000).




A defendant in a criminal case is entitled to have the jury fully

instructed on the defense theory of the case. State v. Fernandez-Medina,

141 Wn.2d 448, 461-62, 6 P.3d 1150 (2000); In Washington,

A defendant is entitled to an instruction on a lesser included
offense if two conditions are met. First, each of the
elements of the lesser offense must be a necessary element
of the offense charged. Second, the evidence in the case
must support an inference that the lesser crime was
committed.

State v. Workman, 90 Wn.2d 443, 447-48, 584 P.2d 382 (1978).

Each of the elements of first and second degree manslaughter are a
necessary element of first and second degree murder, as the court and

parties here recognized. See also State v. Hunter, 152 Wn. App. 30, 216

P.3d 421 (2009). Thus, Farmer was entitled to the instructions if a rational
jury could have found Farmer guilty of the offenses based on the evidence
presented. Hunter, 152 Wn. App. at 43.

This Court’s decision in Fernandez-Medina explains how - in

evaluating the factual prong — the court must take an expahsive view of
the evidence and evaluate it in the light most favorable to the moving
party.

Roiland Fernandez-Medina had a falling out with his girlfriend
Ann Carpenter, and Carpenter told him to take his stuff and get out of theh;

apartment. Later that night, Carpenter became concerned when she saw a



car parked outside that Fernandez-Medina was known to drive. She went
over to her neighbor’s apartment and spoke with her friends Dorothy

Perkins and Wayne Butler about her concern. Fernandez-Medina, 141

Wn.2d at 450.

Shortly thereafter, someone knocked on the door and Butler saw
two men standing outside the door. When Butler opened the door slightly,
one of the men — later identified as Fernandez-Medina — burst in and
began firing a handgun into the apartment. Butler was struck by at least
two bullets. Carpenter’s response was to run into the bathroom as
Fernandez-Medina strode into the apartment, firing at her. Perkins tried to

run away but as she did so, stumbled and fell down. Fernandez-Medina, at

450-51.

After Fernandez-Medina had fired approximately five shots, his
companion said something that was not understood by anyone else in the
apartment. Fernandez-Medina began to walk toward the front door; but as
he did so, he passed very close to Perkins, who was still lying on the floor.
According to Perkins, Fernandez-Medina paused and pointed the gun at
her head. Perkins closed her eyes and heard a clicking sound. None of the
witnesses claimed they saw Fernandez-Medina pull the trigger at that

point. Carpenter said she also heard a click, but no bullet came out as



Fernandez-Medina paused and pointed his gun at Perkins, before he

stowly ran out the door. Fernandez-Medina, at 451.

Fernandez-Medina was charged inter alia with attempted first
degree murder of Perkins and alternately, with first degree assault of
Perkins. At trial, Carpenter, Butler and Perkins testified consistently with
the facts recounted above. Fernandez-Medina also testified, but claimed
he was not at the apartment; rather, he spent the night at a friend’s house.

Fernandez-Medina, at 451.

The defense presented testimony from an expert who indicated that
various noises can emanate from the type of handgun allegedly used by
Fernandez-Medina, even when the trigger is not pulled. In support, the
expert manipulated vartous models of 380 handguns and demonstrated
various sounds such weapons can emit. The state’s expert also testified
that such a handgun can make various clicking noises, even when the

trigger is not pulled. Fernandez-Medina, at 452.

At the close of evidence, Fernandez-Medina requested an
instruction on second degree assault as an inferior degree offense of first
degree assault, but the trial court declined to give the instruction, On
appeal, Division Two affirmed on grounds Fernandez-Medina’s alibi
defense negated an inference that only the lesser included offense had

been committed. Id.



This Court reversed on grounds the trial and appellate courts took
an overly limited view of the evidence:

If the trial court was to examine only the testimony of the
defendant, it would have been justified in refusing to give
the requested inferior degree instruction. As we have
observed above, Fernandez-Medina claimed that he was
not present at the incident leading to the charge at issue. A
trial court is not to take such a limited view of the evidence,
however, but must consider all of the evidence that is
presented at trial when 1t is deciding whether or not an
instruction should be given. See State v. Bright, 129
Wash.2d 257, 269-70, 916 P.2d 922 (1996) (using State's
evidence to justify an instruction on an inferior degree
offense). Here, testimony was presented by two forensic
experts, one of whom testified for the defendant. Viewing
the testimony of both experts most favorably to Fernandez—
Medina, we are satisfied that it raised an inference that the
“clicking sound” Perkins claimed she heard was not caused
by Fernandez—-Medina pulling the trigger as he pointed the
gun at her. Indeed, it was this testimony that prompted
Fernandez—Medina's counsel to seek to present a theory
that Fernandez~-Medina did not attempt to fire the handgun
at Perkins. Such a theory was entirely consistent with the
testimony of Butler, Perkins and Carpenter to the effect that
the handgun had been fired five times, thus implying that it
was capable of being fired again if the shooter intended to
fire 1t. If the requested instruction had been given, the jury
might reasonably have inferred from all of the evidence
that Fernandez—Medina did not intend to do great bodily
injury to Perkins, an element of first degree assault as
charged in count II. Rather, it could have rationally
concluded that as Fernandez—-Medina pointed a gun at
Perkins' head, it made a clicking sound that was not caused
by the pulling of the trigger. If the jury had reached such a
conclusion, 1t would have to reach the additional
conclusion that by pointing a deadly weapon (the gun) at
Perkins' head, Fernandez-Medina put her “in apprehenston
of harm,” thereby committing second degree assault rather
than first degree assault. State v. Aumick, 126 Wash.2d




422, 426 n. 12, 894 P.2d 1325 (1995) (defining assault).
Such a finding would have been consistent with the
defendant's theory that he was guilty of only the inferior
degree offense of second degree assault.

Fernandez-Medina, 141 Wn.2d at 456-57 (footnotes omitted).

As in Fernandez-Medina, the trial and the appellate courts here

failed to consider it in the light most favorable to Farmer. If evidence of a
clicking noise and only five shots fired supports a reasonable inference
Fernandez-Medina only committed second degree assault, the evidence
here likewise supports a reasonable inference Farmer only committed
manslaughter.

As argued by defense counsel below, there was evidence the gun
went off during a struggle, as evidenced by the injury to Tirado’s right
hand. RP 855. Pathologist Dr. Clifford Nelson testified there was a snﬁli
laceration and stippling on Tirado’s right hand, which could be consistent

»

with “cylinder gap.” RP 745. Nelson explained that powder, soot and
small fragments of metal sometimes expand out from the side of the
cylinder when the trigger is pulled and the bullet jumps from the cylinder
into the barrel. RP 745. In Nelson’s opinion, the laceration on Tirado’s
right hand could be indicative of being caught on something sharp in the

mechanism when the cylinder was rotating, or indicative of “cylinder

gap.” RP 745. He opined Tirado’s hand was either touching the gun or



within millimeters of it to have sustained the injury. RP 759. And Titus
testified that he saw a muzzle flash followed by Tirado pushing the gun
away. RP 537.

A reasonable inference {from this is that Tirado and the shooter
were struggling over the gun when it went off. RP 855. If the jury
believed the gun went off during a struggle, it likewise could believe that
the shooting was not intentional but rather, the result of negligence or
recklessness.

The court of appeals dismissed this theory on grounds Titus also
testified that Farmer then “put the gun to Tirado’s head and pulled the
trigger.” Appendix at 18. By that same token, however, there was also
evidence of only one shot. Gregory Thompson was parked in the alley
when Tirado was shot. RP 172, 178. When asked about the pace of the
shots, he testified: “They were pretty closely set. [ think it might have
been an echo, or maybe just been one shot.” RP 128. That there was only
one shot was also consistent with the physical evidence. Tirado’s death
was caused by a single gunshot wound. Only one bullet was recovered.
RP 452. And both medical experts testified it was possible there was only
one shot. RP 457, 754. In other words, Tirado’s injuries were consistent

with there being only one shot. RP 457.

-11-



Thus, a reasonable inference for jurors to make from this evidence
is that Tirado was shot one time during a struggle. In affirming the lower
court, the appellate court took an overly narrow view of the evidence and
failed to view it in the light most favorable to the moving party. Because

its decision conflicts with this Court’s decision in Fernandez-Medina, this

Court should accept review. RAP 13.4(b}(1).

2. BECAUSE THE APPELLATE COURT’S DECISION
AFFIRMS  FARMER’S  CONVICTION  DESPITE
FLAGRANT PROSECUTORIAL MISCONDUCT, THIS
CASE PRESENTS A SIGNFICANT QUESTION OF
LAW UNDER THE STATE AND FEDERAL
CONSTITUTIONS THAT SHOULD BE REVIEWED BY
THIS COURT.

The appellate court essentially found the prosecutor’s statements
were not misleading. Appendix at 20-27. The appellate court could not
be more wrong. This Court should accept review, because the court of
appeals opinion condones and even encourages future prosecutors to
commit flagrant misconduct without fear of reprisal. RAP 13.4(b)(3).

Prosecutorial misconduct may deprive a defendant of the fair trial

guaranteed him under the state and federal constitutions. Miller v. Pate,

386 U.S. 1,87 S, Ct. 785, 17 L. Ed. 2d 690 (1967); State v. Monday, 171

Wn.2d 667, 676-77, 257 P.3d 551 (2011). The right to a fair trial is a
fundamental liberty secured by the Sixth and Fourteenth Amendments to

the United States Constitution and article 1, section 22 of the Washington



State Constitution. Estelle v, Williams, 425 U.8. 501, 503, 96 S.Ct. 1691,

48 L.Ed.2d 126 (1976); State v. Finch, 137 Wash.2d 792, 843, 975 P.2d
967 (1999).
Prosecutorial misconduct is grounds for reversal if the prosecuting

attorney's conduct was both impfoper and prejudicial.  Monday, 171

Wn.2d at 675 (citations omitted); see also United States v. Yarbrough, 852
F.2d 1522, 1539 (Sth Cir.1988) (analysis of a claim of prosecutorial
misconduct focuses on its asserted impropriety and substantial prejudicial
effect). Prejudice is established where there is a substantial likelihood that
the misconduct affected the jury's verdict. State v, Yates, 161 Wash.2d
714, 774, 168 P.3d 359 (2007).

Failure to object to a prosecutor’s improper remark constitutes waiver
unless the remark is deemed to be flagrant and ill-intentioned. State v.
Belgarde, 110 Wn.2d 504, 507, 755 P.2d 174 (1988). However, if the
misconduct is flagrant, the petitioner has not waived his right to review of

the conduct. State v. Charlton, 90 Wn.2d 657, 661, 585 P.2d 142 (1978). In

such cases, reversal is required if the misconduct caused an enduring and
resulting prejudice. State v. Jones, 144 Wn. App. 284, 290, 183 P.3d 307,
311 (2008).

Although a prosecutor has wide latitude to argue reasonable

inferences from the evidence, it is improper for a prosecutor to make



arguments based on facts not in evidence or to misrepresent the facts.
Belgarde, 110 Wn.2d at 507-08. That is exactly what the prosecutor did
here repeatedly — misrepresent the facts or twist them in such a way as to
mislead the jury.

(1) The Prosecutor’s Misstaterent of Facts in Opening
Was Egregious.

In opening statement, the prosecutor argued:

Police do what they can, but nobody comes
forward, and the case grows cold. Dusty moves back to
California. He grows up. He decides it is time to tell
people what happened.

They tell him, “You are not getting any benefit from
this, no promises.” And he goes. “I know. T getit. Butl
need to tell somebody, and he does.

RP 23-24 (emphasis added).

This underlined representation is patently false. Titus contacted
his attorney David Lee in February 2014, when probation put in its
violation report, to see if he (Titus) would receive better treatment on the
violations, as well as the new felony charges, if he reported to law
enforcement what he claimed happened to Tirado in 2006. CP 9, RP 37-
38, 516-17, 597, 687. It was not until October and November 2014 that
Titus actually spoke to Humbolt County officer Wayne Cox and the
Humbeolt district attorney in turn contacted detective Gene Miller in

Washington. RP 414, 547-548. And Titus’ contact with the authorities



happened after his attorney and the Humbolt district attorney had already
been negotiating and putting off any court review of Titus® parole
violations. RP 494-95, 549,

The new felony charges at some point were dropped (RP 583) and
the probation violations were worked out so that Titus would receive no
jail time. RP 485, 518.

(1)  The Prosecutor’s Questioning of Titus and Miller

- About the Absence of any Formal Plea Apreement
or Immunity  Agreement Was Foregiously

Misleading.

On direct and redirect of Titus, the prosecutor elicited that he had
no “formal plea agreement” with either Washington or California
authorities, and that when he came forward, he was made “no promises.”
RP 518, 586-87. On direct of Miller, the prosecutor elicited that Titus did
not receive “immumty.” RP 702, The crux of Farmer’s argument was
that the state’s questions were misleading and minimized the benefits
Titus did in fact receive.

For instance, while there may not have been any “formal
agreement” or promises made, there were nonetheless ongoing
negotiations between February and October 2014, and during that time,
Titus received no penalty for his probation violations, which in fact,

ultimately went away, RP 494-95,

-15-



Miller’s testimony - elicited by the prosecutor — was also
misleading because it suggested Titus still could face potential charges for
the part he played, such as aid and abetting, when the state had no
intention whatsoever in charging him. As the prosecutor stated later (in
response to defense counsel’s motion for a new trial): “It’s not true that he
had an immunity agreement. He never had one. He is not prosecutable
because there are no facts to prosecute him.” RP 938. But by eliciting
that Titus received no “immunity,” the prosecutor made the suggestion
that Titus was testifying at great risk to himself — and therefore his story
more credible — which was not in fact true.

Moreover, the distinction between a “cooperation agreement™ and
“a formal plea agreement” would be lost on a layperson such as a juror.
See e.g. RP 715 (court notes “the distinction between an immunity
agreement and a benefit really is not something that this jury is capable of
understanding.”). It is clear the prosecutor was aware of the jurors’ lack
of technical expertise and trying to exploit it by asking questions about
“formal plea agreements” and “immunity agreements.” RP 518, 702.

Likewise, jurors would not know that police officers are not the
ones who make deals or promises, prosecutors are. State v. Unga, 165
Wn.2d 95, 104, 196 P.3d 645 (2008). Thus, whether Cox or Miller made

no promises to Titus when they spoke te him is of no consequence. The

-16-



prosecutor’s questions were designed to mislead the jury into believing
Titus’ motivations were more altruistic than in reality and that he was
therefore more credible,

There is no curative instruction that could have been given. The
court would have had to give a tutorial on criminal law, which clearly it
could not do.

(1)  The Prosecutor’s Statement “He’s Not Guaranteed a

Walk Here in Washington” Was an Egregious
Misstatement.’

The Pierce County prosecutor’s office had no intention of
prosecuting Titus for anything. RP 938. Yet, as before with the
questioning of witnesses, the prosecutor implied Titus still could face
charges for his role in Tirado’s shooting by arguing in closing: “He’s not
guaranteed a wall here in Washington.” RP 865,

This was particularly egregious because before closing argument,
the court expressed concern the state was giving the impression Titas was
not receiving a benefit; and the court specifically referenced the state’s
questions about the absence of an immunity agreement, noting: “The

distinction between an immunity agreement and a benefit really is not

? The appellate court correctly recognized Farmer preserved his prosecutorial misconduct
claims for the state’s closing and rebuttal arguments. Appendix at 23; see State v.
Lindsay, 180 Wn.2d 423, 431, 326 P.3d 125 (2014) (citing United States v. Prantil, 764
F.2d 548, 555 n.4 (8" Cir. 1985)).




something that the jury is capable of understanding.” RP 715. The court
cautioned the state not to articulate in closing that, “somehow he hasn’t
received some kind of benefit.” RP 715. It is clear the prosecutor again
was attempting to exploit the jurors’ lack of knowledge as to the meaning
of precise legal terms,

(iv}  The Prosecutor’s Statement Titus “Was Treated Just Like
Everybody Else” Was an Egregious Misstatement.”

The prosecutor argued in rebuttal closing Titus “was treated just
like everybody else” vis-a-vis probation in California. For the reasons
stated in the opening brief (BOA at 35-37), this is a gross
mischaracterization of the facts.

(v) Prejudice

The cumulative effect of repetitive prejudicial prosecutorial
misconduct may be so flagrant that no instruction or series of instructions

could erase their combined prejudicial effect. State v. Walker, 164 Wn.

App. 724, 737, 265 P.3d 191 (2011). In such cases, reversal is required.

In re Glasmann, 175 Wn.2d 696, 707, 286 P.3d 673(2012). This is one of

those cases.
Titus and Farmer were the only witnesses to the shooting and each
accused the other of being the perpetrator. There was no physical

evidence pointing to either one. The state’s case hinged on Titus’



credibility. Repeatedly, the prosecutor misrepresented or twisted the facts
to make it look like Titus was risking more and gaining less than he
actually was by testifying against Farmer. This unfairly bolstered the
state’s case while undercutting the defense theory that Titus should not be
trusted because he had improper motives for claiming Farmer committed
the shooting. No set of instructions could have erased the combined effect
of the prosecutor’s repeated misrepresentations. Where misconduct
strikes at the heart of the defense case, a curative mstruction is ineffective

to "unring the bell." See, e.g., State v. Powell, 62 Wn. App. 914, 919,'816

P.2d 86 (1991).

? See note two.

-19-



F. CONCLUSION

The appellate court’s decision affirming the lower court’s refusal
to give manslaughter instructions conflicts with this Court’s decision in

Fernandez-Medina. The prosecutor’s misleading statements unfairly

bolstered the credibility of the state’s key witness and deprived Farmer of

his right to a fair trial. RAP 13.4(b)(1), (3).
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LEE, J. — Brandon Lee Farmer appeals his conviction for first degree murder, arguing that
(1) the trial court erred when it declined to give an instruction on the lesser included offenses of
first and second degree manslaughter, and (2) the prosecutor committed misconduct during trial.
Farmer also raises several claims in a statement of additional grounds (SAG).

We hold that (1) the trial court did not err when it declined to give an instruction on first
or second degree manslaughter, and (2) the prosecutor did not commit misconduct. We also hold
that Farmer’s SAG claims fail. Accordingly, we affirm.

FACTS
A. THE INCIDENT

On the night of August 26 into the morning of August 27, 2006, Dusty Titus and Farmer

were driving around Tacoma and drinking in Titus’s truck.! The two eventually drove towards

~downtown Tacoma.

! Titus drove a blue Chevy S-10 pickup truck.
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There, they encountered Velma Tirado. Tirado got into the truck and sat in the center seat.
They then drove {o an alley where Tirado was shot in the head. Farmer and Titus drove away
through the alley and went home.

Witnesses who were in the alley when the gunshots were fired went over and saw Tirado’s
body lying on the ground. One of the witnesses then went to flag down a police officer.
Paramedics arrived on the scene and discovered a bullet wound behind Tirado’s ear and noted she
was dead.? Tacoma Police Detective Gene Miller was the lead investigator on the case, but no
suspect was identified and the case remained unsolved.

B. THE CALL

On October 21, 2014, Detective Miller received a call from the Humboldt County District
Attorney’s Office informing him that there was a potential witness in the case who had information
about a suspect. The potential witness was Dusty Titus, and the suspect was Farmer. Detective
Miller went to California and spoke with Titus, who told him what happened. Based on the
information Titus provided, Farmer was charged with first degree murder of Tirado.

C. EVIDENTIARY MATTERS

On motions in limine heard pretrial, the trial court ruled that there was to be no mention
that Farmer stole a .357 caliber gun, that Farmer was smoking in a grocery store and was run off
by security, and that Farmer mentioned he killed people ail the time. The trial court ruled that

Farmer’s statements to Detective Miller about patronizing prostitutes were admissible, but that

? The bullet that was recovered was specifically consistent with being fired from a “Ruger, Smith
& Wesson, and Taurus in a .357 Magnum caliber.” 6 Verbatim Report of Proceedings (VRP) at
676.
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Detective Miller’s opinion was not. And the trial court excluded mention of Farmer shooting at
cars and his desertion from the military.

The trial court also ruled that the two felonies for which Titus was convicted and received
probation could not be named. The trial court found that the felonies were relevant to tell the story
about the consequences that Titus was facing, but that the probative value of the names of those
felonies was outweighed by the prejudicial effect. Also, the type of treatment that was required as
a part of Titus’s probation could not be named.

During trial, the State sought to introduce a gun that Titus owned that was the same make
and model as the one Farmer had at the time of the shooting. Titus obtained the gun after the
shooting, but the gun was not the murder weapon. The trial court admitted the gun as an illustrative
exhibit. Farmer did not object.

D. OPENING STATEMENTS

During the State’s opening statement, the prosecutor gave some background facts about
Titus and a brief summary of the shooting. The prosecutor stated:

Mr. Titus got himself into a little of trouble [sic]. He got put on probation,

and he got into some more trouble, and now it’s 2014 and there are two things going

on with Mr. Titus. Well, three things. One is he knows about an unsolved homicide

in Tacoma, Washington in 2006. Another thing is he is 29 now, he is not 21

anymore, and he is in a little bit of trouble. So he talks to his lawyer and says, |

have got some information. And his lawyer says, well, why don’t you talk to our

investigator, and he tells the investigator what happened up here. The defense

investigator contacts the prosecutor, the prosecutor’s investigator, and he tells that
investigator what happened. That investigator calls up to Tacoma PD and gets

ahold of Gene Miller, and Gene Miller knows what case he was talking about. He
was talking about Velma Tirado from August 27th of 2006.
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. . . A 45-year-old woman reduced to prostitution, shot and left dead in an
alleyway. Police do what they can, but nobody comes forward, and the case goes
cold. Dusty moves back to California. He grows up. He decides it is time to tell
people what happened.

They tell him, “You are not getting any benefit from this, no promises.”

And he goes, “I know. I getit. ButIneed to tell somebody,” and he does. And he

is going to come into this courtroom, like I said, and he is going to sit right there

and he 1s going to tell you about this guy he knew almost ten years ago, a guy named

Brandon Farmer. He didn’t know his last name. He knew a Brandon who got

himself a .357 revolver and said he wanted to kill somebody, who picked up a

prostitute, stepped out of the cab and didn’t even finish the sex act, took the gun

out, shot once. That didn’t work, shot twice, and said, “Let’s go.”

Verbatim Report of Proceedings (VRP) (March 15, 2016, Opening Statements) at 18-19, 23-24.
Farmer did not object to the prosecutor’s opening statement.

Once both sides presented their opening statements, Farmer then raised an issue with the
prosecutor’s statement about Farmer wanting to kill somebody outside of the jury’s presence.
Farmer argued that the statement was related to the grocery store incident that was excluded, but
the trial court said that there was no request to exclude the particular statement referenced by the

prosecutor and that the State would have a chance to present evidence to support the statement.

The prosecutor later provided an offer of proof, and the trial court admitted the statement after

considering ER 403,
E. TRIAL TESTIMONY
I. Testimony of Barbara Williams

Barbara Williams testified that she was homeless in 2006, was close to Tirado, and that the
two stayed in the same area. The last time Williams saw Tirado, Tirado was excited because her

children were going to take her back to where they were living and she wanted to spend one more
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night with Williams and others to say goodbye. Later, Tirado said she wanted to go make some
money and left. Farmer did not object to Williams’s testimony.

2. Testimony of Dusty Titus

Titus testified that in August 2006, he owned a Lorcin .380 automatic pistol. About two
weeks before the shooting, Titus and Farmer went to Farmer’s friend’s house and Farmer got some
bullets for Titus, along with a Ruger Black Hawk .357 Magnum revolver for himself.?

Titus also testified that on August 27, 2006, he and Farmer drove around Tacoma, drinking
in Titus’s truck. Titus was driving, and he drove them towards downtown Tacoma where they
picked up Tirado. They then drove to an alley, and Tirado performed oral sex on Farmer. Farmer
later asked Tirado if she would like to go outside, and Farmer and Tirado got out of the truck.
Farmer had his back to the open door facing the bed of the truck, and Tirado was on her knees
performing oral sex on Farmer. Tirado eventually stopped and went to stand up. Titus then saw,
in his peripheral vision, Farmer reach back into the waistband of his windbreaker pants, grab the
.357 revolver, put it to Tirado’s head, and pull the trigger. Titus was surprised that Farmer could
hold a .357 in the back of his windbreaker pants without “showing signs that he had a gun in the
back of his pants, or that [the gun] didn’t just fall out into his pant leg.” 5 VRP at 557-58.
However, the pants would not necessarily be unable to hold the gun due to the loose waistband.

Titus saw a muzzle flash and Tirado push the barrel of the gun away with her left hand.
Farmer then pulled the hammer of the gun back again, put it back to Tirado’s head, and Tirado

went rigid and fell back. Farmer then got back in the truck and the two drove away through the

* After the shooting, Titus bought several guns, one of which was a gun of the exact same style as
the one used to kill Tirado.
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alley and went home. Titus testified that Farmer said he wanted to kill somebody on a previous
night. But Farmer said it in an almost joking manner, so Titus did not take him seriously.

After the incident, Titus got in some trouble with the law and was placed on home detention
with an ankle bracelet. Titus eventually cut off the ankle bracelet and moved to California. There,
Titus was convicted of two felonies and was placed on probation. Titus was later charged with 10
new felonies and faced going back into custody for the probation violations.

At that point, Titus talked to his attorney and came forward to police about Tirado’s murder
on August 27, 2006. Titus wanted to see if he could get better treatment for the potential time in
custody and it was a heavy burden on his shoulders. Titus’s attorney worked at trying to get him
a deal on some of the charges. Titus eventually got all his probation violations dismissed, except
for one that was awaiting sentencing, and if he stayed in compliance with his probation he would
not be facing anymore jail time. Titus never entered into a formal plea or immunity agreement in
Washington or California. Titus “knew that [he] would be taking a chance on being prosecuted
on the murder itself, or being an accomplice.” 5 VRP at 548. Titus was not promised anything
for cooperating in this case, but he also was not prosecuted in the case. At the time he came
forward, Titus was facing a recommended eight years in prison for his probation violations, but
did not suffer any probation violation sanctions from the time he came forward to when he
testified.* Titus testified that his testimony and what he told law enforcement was the truth.

Farmer did not object.

* Titus’s probation violation petition was filed in February 2014, but Titus had yet to be adjudicated
at the time of trial.
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3. Testimony of Brandon Farmer

Farmer testified that Titus shot Tirado. On the night of the incident, Farmer and Titus went
to two bars. The two drank alcohol and smoked some crack, Farmer then drove Titus to a third
bar in downtown Tacoma, but could not get in, so they turned around and pulled into a parking lot.
In the parking lot, the two again smoked some crack and ran into Tirado.

Farmer asked Tirado if she was working, and she said she was. Titus then got out of the
truck to let Tirado in. Tirado got into the truck, and the three smoked crack. They then drove up
the hill and parked in an alley. While parked, they again smoked more crack, and Tirado performed
oral sex on Farmer. Tirado then stopped and grabbed the crack pipe. Titus told Tirado that it was
his turn, and Tirado asked Titus what he had for her. Titus told Tirado that smoking with them
was all she was getting. Titus then grabbed the gun that Farmer had given him, which was a .357
revolver, opened the passenger door, and told Tirado to get out. Tirado started to get out, but she
reached back into the truck for her purse. At that point, Titus grabbed Tirado and pulled her out
of the truck. Titus stumbled back and the gun went off.> There were two shots. Farmer asked
Titus what he was doing and why he would shoot a gun in the middle of the street when they had
drugs and had been drinking. Titus responded that “he didn’t mean to. She tried to take [the gun].

She tried to grab it from him.” 7 VRP at 773. Farmer then drove home.

> Detective Miller testified that Farmer told him that “when Dusty pulled the gun out [he] thought
[Titus] was going to shoot her so [he} ran over and pushed Dusty, and that’s when the gun went
off.” 7 VRP at 792. Farmer denied making such a statement.
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Farmer also testified that he sold the .357 revolver to Titus. But Farmer later testified that
Titus did not want to buy the gun. Farmer further testified that he did not own any guns at the time
of the incident and that the gun belonged to Titus.

During Farmer’s testimony, the prosecutor asked Farmer whether he patronized prostitutes,
and Farmer responded that he did. The prosecutor also asked Farmer whether he remembered
telling Detective Miller that he never picked up prostitutes, and Farmer admitted he did and that
the statement was not true. Farmer later raised an issue with this questioning and requested a
mistrial based on the introduction of testimony about Farmer patronizing prostitutes. The trial
court denied Farmer’s motion for a mistrial.

4. Testimony of Gregory Thompson, Renee Scott, and Rick Kimes

Gregory Thompsen and Renee Scott testified that they were in a van in the alley. A vehicle
pulled into the alley. Then they heard gunshots. There were either two shots closely set or one
shot with an echo. After the shots were fired, the vehicle took off past them. The vehicle sounded
like a smaller car or pickup truck. Thompson and Scott went down the alley and saw a body lying
on the ground. Scott then flagged down a police officer.

Rick Kimes, who lived in a house along the alley, also testified that he heard two gunshots
on August 27, 2006, looked outside, saw the taillights of a vehicle going down the alley that
sounded like a low-rider pickup truck, and then saw a body. There was not much of a pause
between the gunshots,

5. Testimony of Robert Wells

Robert Wells, a paramedic for the Tacoma Fire Departinent, testified. Wells was

dispatched on August 27, 2006 to a victim with a gunshot wound. Wells arrived on the scene in
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the alley and checked for breathing and a pulse. He discovered a bullet wound behind the victim’s
ear with blood and brain matter coming out, and noted she was dead. Farmer did not object to
Wells’s testimony.

6. Testimony of Detective Miller

Detective Miller testified that he was the lead investigator in this case. He arrived at the
scene on the night of the incident and saw a body, which was later identified as Tirado. Detective
Miller noted an injury to Tirado’s left ring finger; an injury to her right palm, which had some
gunpowder particles; and a gunshot wound to her right earlobe, which also had some gunpowder
particles. The bullet recovered from the autopsy identified the firearm involved as a revolver;
specifically, a “Ruger and Smith & Wesson and looking at .357s or .38s.” 4 VRP at 404. After
further investigation, no suspect was identified and the case went cold.

On October 21, 2014, Miller received a call from the Humboldt County District Attorney’s
Office informing him that there was a potential witness who had information about a possible
suspect for Tirado’s killing. The potential witness was Titus and the possible suspect was Farmer,
Detective Miller went down to California and spoke with Titus, who told him what happened. To
Detective Miller’s knowledge, Titus never received immunity and there was no formal plea
agreement at the time of trial. Detective Miller also was not aware of any e-mail between the
Humboldt County prosecutor and Titus’s lawyer that said the prosecutor “would take prison off
the table” if Titus gave them information on a homicide. Detective Miller stated that Titus was
never charged with any offenses related to the incident on August 27, 2006. Farmer did not object
to Detective Miller’s testimony,

After Detective Miller’s testimony, the trial court noted:
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I’m somewhat disturbed that there is this, I don’t know how to say it, perhaps the
impression that Dusty Titus has not gotten a deal here. 1 think it’s rather
disingenuous to stand up in front of this jury to say he hasn’t received any kind of
benefit.

The distinction between an imymunity agreement and a benefit really is not
something that this jury is capable of understanding. You know, immunity has a
distinct legal definition to it. And Ithink that it’s quite clear from the evidence here
that Dusty Titus has received a benefit. I say this only to the extent that we are
going to get to closing arguments next week, and 1, again, I'm not certain it would

be proper to articulate to this jury that somehow he hasn’t received some kind of
benefit. And so I want to make that clear for everybody here.

... What I'm suggesting to you is that if — if the argument is being made

to this jury that, you know, he is not getting any deal here, he is not getting any

benefit, that’s really not representing what the evidence is clearly to this jury. And

so I don’t know that that is somewhere the State wants to go.
6 VRP at 715-16.

7. Testimony of Dr. John Howard

Dr. John Howard, the Pierce County chief medical examiner in 2006, testified that he
performed Tirado’s autopsy. Dr. Howard noted gunpowder particles® on Tirado’s left hand and a
gunshot wound to her left ring finger. Dr. Howard stated that the “bullet had passed through the
nail going from the back of the hand through the [left] palm area tearing it” and that in “this case
the gun was close enough that in addition to the bullet striking the finger, the gun powder {sic]
particles also could strike the skin leaving marks.” 4 VRP at 441-42.

Dr. Howard also stated that Tirado had another gunshot wound in her right ear and that

there was gunpowder particles on her skin and in her hair. That bullet went through Tirado’s ear,

¢ Marks left by gunpowder particles are also referred to as stippling.

10
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through her neck, through her shoulder and arm, and was found in her clothing. The angle of the
bullet wound was consistent with Tirado kneeling when the shot was fired. The angle of the bullet
and her injuries also were consistent with Tirado being shot as she was in the process of standing
up. The wound through the neck caused “profuse bleeding,” not “instantaneous death,” but was
the cause of death. 4 VRP at 456. Based on the pattern of the gunpowder particles, Dr. Howard
estimated that the shooter was less than a foot away when he fired the shot and that all of the
wounds could have been caused by a single bullet. Ultimately, Dr. Howard concluded that the
manner of death was homicide.

8. Testimony of Dr. Clifford Nelson

Dr. Clifford Nelson, a forensic pathologist, testified on behalf of the defense. He was asked
to look at the injuries and trajectory of the bullet in this case. Dr. Nelson testified that Tirado could
not have been standing with her head up when she was shot. When Tirado was shot, she had her
left hand up to block it. The path of the bullet wound did not fit with a person standing with a door
open on a truck, standing face-to-face with a person shooting them. Rather, the path of the bullet
was consistent with a person covering up and turning away from the shooter. And it was more
likely that there were two shots. Tirado also had a cut and gunpowder particles on her right hand
that was consistent with her hand touching or being within millimeters of the gun when it was shot.

9. Testimony of Duane Smith

Duane Smith was Titus’s probation officer in California, Smith testified that Titus had a
few probation violations, including not complying with treatment for two cases, and that he had
asked for Titus’s probation to be revoked. There was an extended period of time where no action

was taken on the probation violation report he submitted. Smith inquired about the inaction, and

Il
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his boss told him that Titus was cooperating in a case in Washington. Titus was set to be
adjudicated on his probation violations on April 4, 2016. Smith believed that the two-year gap
between the submission of his probation violation report and the adjudication of the probation
violations was unusual.
F. CLOSING ARGUMENTS

1. State’s Closing Argument

During the State’s closing argument, the prosecutor stated:

While there is certainly reason to believe that Dusty received a benefit for

his cooperation, it was not under an immunity agreement with the State of

Washington. Benefit or not, in coming forward Dusty placed himself at the scene

of the crime. He admitted to driving the shooter away from the scene after hearing

two shots, after seeing the muzzle flash, after secing [Tirado] push the gun away,

after watching the defendant cock the hammer again while [Tirado] covered up her
head with her left hand, after watching [Tirado] fail to the ground.

Why would Dusty place himself at the scene and admit to owning a similar
type weapon? He had been hoping to avoid prison time in California. He’s not
guaranteed a walk here in Washington. Because he knew he was telling the truth.

If Dusty wanted to help himself out, he could have done that without placing
himself at the scene. He could have gotten on the stand and told you that the
defendant told him he had shot her. He could have worn a wire discussing the case
and the incident with the defendant.

8 VRP at 864-66.
The prosecutor then argued that Titus’s testimony was congistent throughout and consistent
with the testimony of the other witnesses. In doing so, the prosecutor pointed out the fact that

Titus said there were two shots, like the other witnesses testified to, and that Titus said he drove a

pickup truck that night, which was also like what witnesses had heard.

12
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ability to hold the gun while receiving oral sex. She argued that Farmer could have pulled his
waistband down just enough, which would have made the waistband tighter. The prosecutor
provided an example by saying, “If any of you gentlemen in this jury have ever been on a long

road trip or a hike and you have to answer the call of nature and there is no facility nearby, you

The prosecutor also provided argument on Titus’s testimony about Farmer’s pants and their

know exactly what I'm talking about.” 8 VRP at 868.

The prosecutor then argued that Farmer’s testimony was inconsistent and that Farmer did

not state there were two shots.” Farmer did not object to this statement.

On rebuttal, the prosecutor stated:

[Defense counsel] suggested that we are trying to argue that Dusty Titus
received no benefit. We are not saying that. In fact, he told you, and I told you in
opening, that he came forward for two reasons: One was this was weighing on his
conscience, and the other was he was in trouble and he was hoping he would get
some consideration. You heard he was told repeatedly there is no promises or deals
upfront, but we will see what you have to say.

Mr. Smith did not testify that he wasn’t given sanctions. He said just the
opposite. He had been repeatedly sanctioned and incarcerated for his probation
violations, and he was treated just like everybody else. And that two-year gap,
guess what? He has two years of probation now because of that. He would be done
otherwise.

8 VRP at 896.

2. Farmer’s Closing Argument
During the defense’s closing argument, Farmer argued that Titus did receive a deal.
There are two things we believe the evidence has shown in this case and

show powerfully. First, despite the suggestion that Dusty Titus didn’t have an
immunity agreement, a formal, written immunity agreement, and to suggest he

" The prosecutor’s argument here was inconsistent with Farmer’s testimony that there were two

shots.

13
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didn’t have a deal going on, not only is it not based on the facts, all the facts you
heard was that he got quite a bit of a deal and a benefit from saying he would testify
about a murder. So to suggest that he didn’t have a deal is just a misrepresentation
also.

So it’s then in October of 2014 that detectives receive a call from an
investigator, . . . from Humboldt County, Califorma, and the investigator there
reports that he just had a conversation with Dusty Titus who was tooking for a deal
to get out of at least eight years of prison on two felonies he was on probation for.
Mr. Titus said he would cooperate if, and I asked him this on cross
examination, yeah, I mean, as long as I wasn’t to go up there and get arrested and
have to do extradition, and you know. So he is looking for a deal. They are doing
the nod-nod, wink-wink. We can’t promise you any deals. Wink-wink. So just
give us what you know and we will see what we can work out for you.
8 VRP at 880, 882. Farmer continued to emphasize this point throughout the rest of his closing
argument.
G. JURY INSTRUCTIONS AND VERDICT

In discussions on jury instructions, Farmer objected to the trial court not giving the
defense’s proposed instructions on the lesser included offenses of first or second degree
manslaughter. The trial cowrt declined to give the instructions on first or second degree
manslaughter because the evidence failed to meet the factual prong of the Workman test.® The
trial court found that “there was not sufficient evidence to demonstrate that the acts of the

defendant here were neither reckless, nor criminally negligent,” and that Farmer testified that he

was not the shooter in this case. 8 VRP at 8§56,

8 State v. Workman, 90 Wn.2d 443, 447-48, 584 P.2d 382 (1978).

14
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The trial court then instructed the jury, among other things, that they were the sole judges
of credibility of each witness and may consider “any personal interest that the witness might have
in the outcome or the issues {and] any bias or prejudice that the witness may have shown.” Clerk’s
Papers at 90. The trial court also instructed the jury that the “lawyers’ statements [were] not
evidence,” the “evidence [was] the testimony and the exhibits,” and that they had to “disregard
any remark, statement, or argument that [was] not supported by the evidence or the law in [the
court’s] instructions.” CP at 90.

The jury found Farmer guilty of first degree murder while armed with a firearm. Farmer
moved for a new trial based on the prosecutor’s insinuation that Titus was not insulated from
prosecution and the prosecutoy’s inquiry into Farmer’s prior bad acts. The trial court denied
Farmer’s motion. Farmer appeéls.

ANALYSIS
A LESSER INCLUDED OFFENSE INSTRUCTIONS

Farmer argues that the trial court erred when it declined to give lesser included offense
instructions for first degree or second degree manslaughter. We disagree.

1. Legal Principles

The right to a lesser included offense instruction is statutory. State v. Condon, 182 Wn.2d
307, 316, 343 P.3d 357 (2015); see RCW 10.61.006. A defendant is entitled to a lesser included
offense instruction if the two prongs of the Workman® test are met. Condon, 182 Wn.2d at 316.

First, under the legal prong, each element of the lesser included offense must be a necessary

® Workman, 90 Wn.2d at 447-48.

15
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element of the charged offense. Workman, 90 Wn.2d at 447-48. Second, under the factual prong,
the evidence presented must support “an inference that only the lesser offense was committed, to
the exclusion of the greater, charged offense.” Condon, 182 Wn.2d at 316 (emphasis in original).

When analyzing the factual prong, we view the supporting evidence in the light most
favorable to the party who requested the instruction. /d. at 321. A trial court “must consider all
of the evidence that is presentéd at trial when it is deciding whether or not an instruction should
be given.” State v. Fernandez—Medina, 141 Wn.2d 448, 456, 6 P.3d 1150 (2000). A lesser degree
instruction should be given “[i]f the evidence would permit a jury to rationally find a defendant
guilty of the lesser offense and acquit him of the greater” offense. State v. Henderson, 180 Wn.
App. 138, 144, 321 P.3d 298 (2014), aff*d, 182 Wn.2d 734, 344 P.3d 1207 (2015). The evidence
must “affirmatively establish the defendant’s theory of the case—it is not enough that the jury
might disbelieve the evidence pointing to guilt.” Fernandez—Medina, 141 Wn.2d at 456. If the
trial court fails to give a lesser included instruction when the defendant is entitled to one, it commits
reversible error. Condon, 182 Wn.2d at 326.

Where only the factual prong is in dispute, we review the trial court’s determination for an
abuse of discretion.!® State v. LaPlant, 157 Wn. App. 685, 687, 239 P.3d 366 (2010). A trial court
abuses its discretion when its decision is manifestly unreasonable or based on untenable grounds

or reasons. State v. Neal, 144 Wn.2d 600, 609, 30 P.3d 1255 (2001).

19 Because Farmer does not raise issue with the trial court’s analysis of the legal prong under the
Workman test, we focus our review on whether the factual prong of the test was satisfied. See
Fernandez—-Medina, 141 Wn.2d at 455.

16
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2. First and Second Degree Manslaughter

Under RCW 9A.32.060(1)(2),!! a person is guilty of first degree manslaughter when he
recklessly causes the death of another. A person “acts recklessly when he or she knows of and
disregards a substantial risk that a wrongful act may occur and his or her disregard of such
substantial risk is a gross deviation from conduct that a reasonable person would exercise in the
same situation.” RCW 9A.08.010(1)(c).

Under RCW 9A.32.070(1),"? a person is guilty of second degree manslaughter when he
causes the death of another with criminal negligence. A person “acts with criminal negligence
when he or she fails to be aware of a substantial risk that a wrongful act may occur and his or her
failure to be aware of such substantial risk constitutes a gross deviation from the standard of care
that a reasonable person would exercise in the same situation.” RCW 9A.08.010(1)(d).

Under RCW 9A.08.020(1), a ‘fperson is guilty of a crime if it is committed by the conduct
of another person for which he or she is legally accountable.” A person is legally accountable for
the conduct of another person when the person is an accomplice of the other person in the
commission of the crime. RCW 9A.08.020(2)(c). A person is an accomplice when he aids or
agrees to aid such other person in planning or ‘committing the crime with knowledge that it will

promote or facilitate commission of the crime. RCW 9A.08.020(3)(a)(ii). A person acts

! The legislature amended RCW 9A.32.060 in 1997 and 2011. LAWS OF 1997, ch. 365 § 5; LAWS
OF 2011, ch. 336, § 357. The amendments did not alter the statute in any way relevant to this case;
accordingly, we cite the current version of the statute.

12 The legislature amended RCW 9A.32.070 in 1997 and 2011. LAWS OF 1997, ch. 365 § 6; LAWS
OF 2011, ch. 336, § 358. The amendments did not alter the statute in any way relevant to this case;
accordingly, we cite the current version of the statute.

17
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knowingly when “he or she is aware of a féct, facts, or circumstances or result described by a
statute defining an offense” or “has information which would lead a reasonable person in the same
situation to believe that facts exist which facts are described by a statute defining an offense.”
RCW 9A.08.010(1)b). And a person acts “intentionally when he or she acts with the objective or
purpose to accomplish a result which constitutes a crime.” RCW 9A.08.010(1)(a).

Here, Titus testified that Farmer reached back into his waistband, grabbed the .357
revolver, put it to Tirado’s head, and pulled the trigger. Titus saw the muzzle flash, Tirado push
the barrel of the gun away, Farmer pull the hammer of the gun back again, put it back to Tirado’s
head again, and then Tirado fall back. This testimony did not support an inference that Farmer
acted recklessly or with criminal negligence, ﬁor did it establish that Farmer only committed first
degree or second degree manslaughter. Instead, this testimony supported an inference that Farmer
acted intentionally or knowingly.

Farmer argues that the trial court failed to consider the evidence that showed a possible
struggle, and that the experts testified it was possible there was only one shot. But the evidence
did not support an inference nor affirmatively establish that there was a possible struggle that
resulted in a reckless or criminally negligent shooting. Even though Titus testified that Tirado
pushed the gun away, that evidence still showed that Farmer put the gun to Tirado’s head and
pulled the trigger. And although Dr. Nelson testified that Tirado had an injury on her right hand
that was consistent with touching or being close to the gun when it was shot and Thompson
testified that there may have only been one shot, it is not reasonable to infer from that evidence
that there was a struggle resulting in a reckiess or criminally negligent shooting. There was no

evidence presented that Farmer unintentionally shot Tirado and the evidence that was presented
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did not affirmatively establish nor allow the jury to “rationally find {the] defendant guilty of the
lesser offense and acquit him of the greater” offense. Henderson, 180 Wn. App. at 144.1

Farmer testified that Titus shot Tirado, and afterwards, Farmer asked Titus what he was
doing and why he would shoot a gun in the middle of the street when they had drugs and had been
drinking. Titus’s response was that “he didn’t mean to.” 7 VRP at 773. Detective Miller testified
that Farmer told him he pushed Titus and the gun went off, even though Farmer denied making
that statement. This testimony also did not support an inference that Farmer only committed first
or second degree manslanghter, as an accomplice. Instead, the testimony showed that Farmer did
not know that Titus was going to shoot Tirado, and in fact, supported an inference that Farmer did
not commit any wrongful act because this testimony would have established an inference that
Farmer tried to prevent Titus from shooting Tirado.

Farmer also argues that the trial court took an overly limited view of evidence that showed
Farmer pushed Titus causing the gun to go off accidentally. From this evidence, he argues that
the jury could have believed that the shooting of Tirado was the result of recklessness or criminal
negligence, warranting a first or second degree manslaughter instruction. However, in such a
scenario, Titus would be the one who shot Tirado and Farmer could only be liable as an
accomplice. But the evidence does not support accomplice liability, as discussed above. Thus,
the evidence fails to support an inference that Farmer only committed first or second degree

manslaughter.

13 And despite the fact that evidence was presented to show that Farmer had been drinking alcohol
and smoking crack on the night of the incident, there was no evidence that showed Farmer drank
or smoked to the point of potentially impairing his ability to form the requisite intent to kill. See
e.g., State v. Berlin, 133 Wn.2d 541, 552, 947 P.2d 700 (1997).
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Farmer lastly argues that there is no requirement that the defendant’s defense be consistent
with the rest of the evidence. However, the evidence is not only inconsistent with Farmer’s
defense, but it also is nsufficient for an inference of only a reckless or criminally negligent killing
constituting first or second degree manslaughter. Therefore, we hold that the trial court did not err
by not providing a lesser included offense instruction.

B. PROSECUTORIAL MISCONDUCT

Farmer argues that the prosecutor committed misconduct by making misleading statements
in his opening statement and closing argument, and misleading the jury in his examination of
witnesses. We disagree.

1. Legal Principles

To prevail on a claim of prosecutorial misconduct, a defendant must establish that the
prosecutor’s conduct was improper and prejudicial. State v. Emery, 174 Wn.2d 741, 756,278 P.3d
653 (2012). We first determine whether the prosecutor’s conduct was improper. Id. at 759. Any
allegedly improper statements are reviewed in the context of the entire case, the prosecutor’s entire
argument, the issues in the case, the evidence discussed in the argument, and the jury instructions.
State v. Thorgerson, 172 Wn.2d 438, 443, 258 P.3d 43 (2011); State v. Dhaliwal, 150 Wn.2d 559,
578, 79 P.3d 432 (2003). It is misconduct to make arguments unsupported by the admitted
evidence. In re Pers. Restraint of Yates, 177 Wn.2d 1, 58, 296 P.3d 872 (2013). And a prosecutor
may not mislead the jury by misstating the evidence. State v. Guizzotti, 60 Wn. App. 289, 296,
803 P.2d 808, review denied, 116 Wn.2d 1026 (1991). But during opening statements, any party
may refer to admissible evidence expected to be presented at trial. City of Puyallup v. Spenser,

192 Wn. App. 728, 731, 366 P.3d 954 (2016). “The only requirement is that counsel have a good
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faith belief that the evidence will be produced at trial.” Id. And in the context of closing
arguments, a prosecutor has wide latitude to make arguments to the jury and may draw reasonable
inferences from the evidence. State v. Fisher, 165 Wn.2d 727, 747, 202 P.3d 937 (2009). If the
prosecutor’s conduct was improper, the question turns to whether the misconduct resulted in
prejudice. Emery, 174 Wn.2d at 760.

Prejudice is established by showing a substantial likelihood that such misconduct affected
the verdict. Id. Where a defendant does not object at trial, he is deemed to have waived any error
unless the prosecutor’s misconduct was so flagrant and ill-intentioned that an instruction could not

- have cured any resulting prejudice. Id. at 760-61. Under this heightened standard, the defendant
must show that “(1) ‘no curative instruction would have obviated any prejudicial effect on the jury’
and (2) the misconduct resulted in prejudice that ‘had a substantial likelihood of affecting the jury
verdict.”” Id. at 761 (quoting Thorgerson, 172 Wn.2d at 455). In making that determination, we
“focus less on whether the prosecutor’s misconduct was flagrant or ill intentioned and more on
whether the resulting prejudice could have been cured.” /d. at 762. In determining prejudice, we
look at the comments “in the context of the total argument, the issues in the case, the evidence,
and the instructions given to the jury.” State v. Warren, 165 Wn.2d 17, 28, 195 P.3d 940 (2008),
cert. denied, 556 1.5, 1192 (2009). The jury is presumed to follow the trial court’s instructions.
State v. Anderson, 153 Wn. App. 417, 428, 220 P.3d 1273 (2009), review denied, 170 Wn.2d 1002
(2010).

2, Opening Statement

During the State’s opening statement, the prosecutor stated that Titus came forward about

the incident for three reasons. Titus had knowledge about an unsolved murder and needed to tell
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someone, he had gotten himself in trouble, and had grown up. Specifically, the prosecutor said
that the authorities told Titus, “*You are not getting any benefit from this, no promises.” And he
goes, ‘Tknow. I getit. ButIneed to tell somebody.”” VRP (Mar. 15, 2016, Opening Statements)
at 24.

Farmer argues that these statermnents were blatant misrepresentations and that Titus was
clearly not motivated by the need to tell someone about the incident. But these statements were
supported by the evidence presented at trial. Titus was 29 years old and eight years had passed
after the incident when Titus decided to talk to the police about Tirado’s murder. Titus testified
that he had been charged with 10 new felonies and faced going back into custody for probation
violations. Titus also testified that he was not promised anything for cooperating and never entered
into a formal plea agreement. And Titus further testified that he came forward in part because it
was a heavy burden on his shoulders. This testimony supported the prosecutor’s statements. As
a result, the prosecutor did not misrepresent the facts nor mislead the jury during opening
staterments.

Furthermore, Farmer fails to argue that the prosecutor lacked a good faith belief that the
evidence he referred to in his opening statement would be presented. In fact, the trial court’s
admission of the evidence supporting the prosecutor’s statement demonstrates his good faith. See
Spenser, 192 Wn. App. at 731.

And Farmer also failed to object to the prosecutor’s opening statement and fails to show
that there was misconduct so flagrant and ili-intentioned that an instruction could not have cured
any resulting prejudice. As a result, Farmer also waived any error. Emery, 174 Wn.2d at 760-61.

Therefore, we hold that the prosecutor did not commit misconduct during opening statements,
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3. Direct and Redirect of Titus

On direct examination of Titus, the prosecutor elicited testimony that Titus was facing a
return to custody for violating his probation when he came forward to law enforcement about
Tirado’s murder. Titus testified that he came forward in part because he wanted to seck better
treatment for his probation violations, that all of his probation violations had been eventually
dismissed, and that if he stayed in compliance with his probation he would not be facing any more
Jjail time. Titus also testified that he did not enter into any formal plea agreement in Washington
or California. And on redirect examination, the prosecutor elicited testimony from Titus that,
when he came forward, he did so on his own and no promises were made that he would not get
charged or was going to get help in any way.

Farmer argues that this questioning was misleading because “it suggested there were not
ongoing negotiations occurring” and “suggested Titus did not expect anything fbr his cooperation,”
Br. of Appellant at 30-31. However, considering the context of the case, the issues in the case,
and the evidence presented, the prosecutor’s questioning was not misleading. In fact, the
prosecutor never suggested that Titus came forward because he did not expect anything for his
cooperation. Instead, the prosecutor did the opposite and elicited testimony from Titus that he
came forward because he was facing going back into custody and wanted to seek better treatment.
And there was testimony that Titus’s attorney was trying to get him a deal. While the prosecutor
did elicit testimony from Titus that there was no formal agreement in place and no promises were
made, the prosecutor did not suggest that no negotiations were taking place or that Titus did not
receive a benefit. Also, tl_‘ie prosecutor elicited testimony from Titus that he was facing additional

time in custody for violating his probation, all of his violations were eventually dismissed, and he
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would not be facing any more jail time if be stayed in compliance with his probation. This
testimony actually suggested that Titus did receive a benefit for coming forward. As a result, the
prosecutor did not mislead the jury.

Moreover, Farmer failed to object to the prosecutor’s questioning and fails to show that
there was misconduct so flagrant and ill-intentioned that an instruction could not have cured any
resulting prejudice. As a result, Farmer also has waived any alleged error. Id. Therefore, we hold
that the prosecutor did not commit misconduct when he questioned Titus about the benefits Titus
received for coming forward with information about Tirado’s murder.

4. Direct of Detective Miller

Farmer argues that the prosecutor’s questioning of Detective Miller was misleading
because it suggested that Titus could still face potential charges. We disagree.

When questioning Detective Miller, the prosecutor elicited testimony from him that, to his
knowledge, Titus never received immunity in this case. This questioning and testimony about an
immunity agreement was not misleading as the prosecutor only inquired about the existence of a
formal agreement, which the evidence showed did not exist at the time. Titus had testified that
there were no promises made and that he did not enter into a formal plea agreement. Titus also
testified that he was not promised anything for cooperating in this case, but was also not prosecuted
in the case nor suffered any probation revocation sanctions. And Detective Miller only testified
to his knowledge.

While Farmer correctly notes that the trial court provided a warning to the parties about
inquiring into the benefits that Titus may or may not have received in closing argumenis, the

prosecutor’s questions did not misrepresent any facts because there was no evidence that a formal

24



No. 48991-1-11

agreement was in place. The evidence showed that Titus received some sort of benefit.'* Farmer’s
argument based on the trial court’s warning is also not well taken as the trial court later clarified
that it was meant to prohibit the State from arguing that Titus did not receive any benefit.

Additionally, Farmer failed to object to the prosecutor’s questioning on this basis and fails
to show that there was misconduct so flagrant and ill-intentioned that an instruction could not have
cured any resulting prejudice. As a result, Farmer also waived any error. Id. Therefore, we hold
that the prosecutor did not commit misconduct when he questioned Detective Miller.

5. State’s Closing Argument®>

During the State’s closing argument, the prosecutor argued that “[while there is certainly
reason to believe that Dusty received a benefit for his cooperation, it was not under an immumity
agreement with the State of Washington.” 8 VRP at 864-65. The prosecutor continued by arguing:

Why would Dusty place himself at the scene and admit to owning a similar type

weapon? He had been hoping to avoid prison time in California. He’s not

guaranteed a walk here in Washington. Because he knew he was telling the truth.

8 VRP at 865.

' Farmer suggests that the prosecutor’s questioning implied that Titus was testifying at great risk
to himself. However, the prosecutor never made this argument and elicited testimony that
suggested Titus received some benefit.

5 Farmer did not object during closing and rebuttal arguments, but he did make a motion for a
new trial after the jury returned its verdict. Farmer’s motion was effectively a motion for a mistrial
based on the prosecutor’s arguments regarding the lack of an immunity agreement and the
prosecutor’s mention of Farmer’s prior bad acts. Therefore, Farmer preserved his claims related
to the State’s closing and rebuttal arguments.
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Farmer argues that the prosecutor committed miséonduct by suggesting that Titus could
still face charges for Tirado’s murder. However, in reviewing the evidence at trial, the prosecutor’s
arguments were supported by and did not misstate the admitted evidence.

Detective Miller testified that to his knowledge, Titus never received immunity and there
was no agreement at the time of trial. Titus testified that when he came forward, he did so on his
own and “knew that {he] would be taking a chance on being prosecuted on the murder itself, or
being an accomplice.” 5 VRP at 548, Titus also testified that no promises were made that he
would not get charged or was going to get help in any way. This evidence supported the
prosecutor’s argument. The prosecutor had wide latitude to make arguments to the jury and to
draw reasonable inferences from the evidence. Fisher, 165 Wn.2d at 747. Therefore, we hold that
the prosecutor did not commit misconduct during the State’s closing argument.

6. State’s Rebuttal Arguments

Farmer argues that the State’s rebuttal argument suggested that Titus did not receive
favorable treatment in California and that the State’s rebuttal argument was patently false. In
support, Farmer points to (1) Smith’s testimony that the two-year gap between the submission of
his probation violation report and the adjudication of the violation was unusual, and (2) the
prosecutor’s representation that Titus was not expected to complete the treatment required as a
part of his probation and would not be in violation for not completing it.

The prosecutor’s statements are considered in the context of the entire case, the
prosecutor’s entire argument, the issues in the case, the evidence discussed in the argument, and

the jury instructions. Thorgerson, 172 Wn.2d at 443; Dhaliwal, 150 Wn.2d at 578. And the
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prosecutor is allowed to make arguments to the jury and may draw reasonable inferences from the
evidence. Fisher, 165 Wn.2d at 747.

Here, th§: prosecutor argued on rebuttal that Titus was treated like everybody else.
Considering the entire context of the case and the prosecutor’s argument, there was evidence
presented during trial that supported the prosecutor’s statement.

Titus testified that no promises were made for his cooperation in this case and that he never
entered into a formal plea agreement in Washington or California. Detective Miller also testified
that Titus did not receive immunity and was not punished less than other similarly situated
probationers for the same violations. This evidence allowed the prosecutor to draw the inference
that Titus was treated like everybody else. While other evidence also suggested that Titus may
have received a benefit or special treatment for cooperating, the prosecutor stated that he was not
arguing that Titus did not receive a benefit. As a result, the prosecutor’s statement was not patently

false. Therefore, we hold that the prosecutor did not commit misconduct during the State’s rebuttal

argument.
C. SAG
i Excluding Named Felonies and Treatment

Farmer argues that the trial court erred when it excluded any mention of the names of
Titus’s new felony convictions and the type of treatment that Titus was required to complete.
Under ER 404(b), “Evidence of other crimes, wrongs, or acts is not admissible to prove the
character of a person in order to show action in conformity therewith.” Under ER 403, “Although

relevant, evidence may be excluded if its probative value is substantially outweighed by the danger
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of unfair prejudice.” The trial court’s evaluation of evidence under ER 404 and ER 403 is reviewed
for a manifest abuse of discretion. State v. Vreen, 143 Wn.2d 923, 932, 26 P.3d 236 (2001).

Here, the trial court excluded the names of Titus’s convictions and the type of treatment
that he was required to complete based on its weighing of the probative value and prejudicial effect
of the evidence under ER 403. But Farmer fails to show how the trial court abused its discretion
and otherwise fails to provide any legal argument or support for his assertion that the exclusion of
the evidence misled the jury. State v. Cex, 109 Wn. App. 937, 943, 38 P.3d 371 (2002) (holding
that where an appellant fails to provide argument or authority, we are “not required to construct an
argument on behalf of appellants™). Therefore, we hold that this claim fails.

2. Admitting Ilustrative Exhibit

Farmer argues that the trial court erred when it admitted the gun that Titus had previously
owned as an illustrative exhibit. ““The use of demonstrative or illustrative evidence is to be
favored and the trial court is given wide latitude in determining whether or not to admit
demonstrative evidence.”” In re Pers. Restraint of Woods, 154 Wn.2d 400, 426, 114 P.3d 607
(2005) (quoting State v. Lord, 117 Wn.2d 829, 855, 822 P.2d 177 (1991), cert. denied, 506 U.S.
856 (1992)). To be admissible for illustrative purposes, the evidence must be substantially similar
to “‘the real thing.”” State v. Powell, 62 Wn. App. 914, 920, 816 P.2d 86 (1991) {quoting State v.
Barr, 9 Wn. App. 891, 895, 515 P.2d 840 (1973)), review denied, 118 Wn.2d 1013 (1992). We
review a trial court’s admission of evidence for an abuse of discretion. State v. Perez-Valdez, 172
Wn.2d 808, 814, 265 P.3d 853 (2011).

Here, the trial court admitted as an illustrative exhibit a gun that Titus had owned that was

the same make and model as the one Farmer had at the time of the incident. Farmer did not object.
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As a result, he waived any claim of error on appeal regarding the admission of the gun. RAP
2.5(a).
3 Ineffective Assistance of Counsel
Farmer argues that defense counsel was ineffective for failing to object to Williams’s
testimony because it was inadmissible character evidence used to “cause sympathy” for Tirado
and to “anger the jury.” SAG at 3. To establish ineffective assistance of counsel, Farmer must
show both deficient performance and resulting prejudice. State v. McFarland, 127 Wn.2d 322,
334-35, 899 P.2d 1251 (1995). If Farmer fails to establish either prong of the test, we need not
inquire further. State v. Foster, 140 Wn. App. 266, 273, 166 P.3d 726, review denied, 162 Wn.2d
1007 (2007).
Here, Farmer fails to establish either prong of the test. Therefore, this claim fails.'¢
4. Prosecutorial Misconduct
a. Misrepresenting Titus’s testimony about Farmer’s previous statement
Farmer argues that the prosecutor misrepresented Titus’s testimony about Farmer’s
statement that he wanted to kill someone. However, Farmer does not show how the prosecutor’s
statement was a misrepresentation. Therefore, this claim fails.
b. Referencing Farmer’s previous statement
Farmer argues that the prosecutor committed misconduct during the State’s opening

statement by insinuating that he said he wanted to kill someone, because the statement was

16 To the extent that Farmer argues the trial court erred by allowing Williams to testify because it
was character evidence, this argument fails because the rule only excludes such evidence when
used to prove conformity therewith. ER 404(a).
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excluded as a prior bad act. However, the trial court admitted Farmer’s statement about wanting
to kill someone. Therefore, this claim is factually meritless and fails.
C. Introducing ER 404(b) evidence

Farmer argues that the prosecutor committed misconduct by introducing prior bad acts
evidence that the trial court had excluded. Specifically, Farmer argues that evidence about him
going to bars and picking up prostitutes was excluded and that the trial court acknowledged that
such evidence was ER 404(b) evidence that was improperly introduced.

However, the trial court never excluded such evidence. The trial court only addressed the
admission of Detective Miller’s testimony regarding his interview of Farmer and Farmer’s
statements about patronizing prostitutes, and ruled that Farmer’s statements to Detective Miller
came in, but Detective Miller’s opinion did not. And the trial court had otherwise excluded
mention of Farmer riding and shooting at cars and his desertion from the military. Furthermore,
the trial court did not say that the evidence was indeed ER 404(b) evidence that was improperly
introduced. Rather, the trial court was only paraphrasing Farmer’s argument for a new trial.
Therefore, Farmer’s claim is factually meritless and fails.

d. Eliciting false testimony

Farmer argues that the prosecutor committed misconduct when he “knowingly encouraged
and allowed false testimony about [Titus’s] California plea agreement.” SAG at 4. During trial,
the prosecutor elicited testimony from Titus that he did not enter into any formal plea agreement
in either Washington or California. Titus also testified that he was offered no guarantees and
Detective Miller testified that Titus never received immunity and there was no agreement at the

time of trial. Therefore, this claim is factually meritless and fails.
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e. Vouching for witness credibility

Farmer argues that the prosecutor committed misconduct by vouching for Titus’s
credibility. We disagree.

A prosecutor commits misconduct by personally vouching for a witness’s credibility or
veracity. State v. Ish, 170 Wn.2d 189, 196, 241 P.3d 389 (2010). “Improper vouching generally
occurs (1) if the prosecutor expresses his or her personal belief as to the veracity of the witness or
(2) if the prosecutor indicates that evidence not presented at trial supports the witness’s testimony.”
Id. However, a prosecutor “has wide latitude in closing argument to draw reasonable inferences
from the evidence and may freely comment on witness credibility based on the evidence.” Stafe
v. Lewis, 156 Wn. App. 230, 240, 233 P.3d 891 (2010). Closing argument does not constitute
improper vouching unless it is clear that the prosecutor is not arguing an inference from the
evidence, but instead is expressing a personal opinion on credibility. Warren, 165 Wn.2d at 30.

During trial, the prosecutor elicited testimony from Titus that what he told law enforcement
and his testimony at trial was the truth. Farmer did not object. Eliciting this testimony did not
constitute improper vouching because the prosecutor did not exp'ress a personal opinion about
Titus’s credibility. | Furthermore, because Farmer did not object to the prosecutor’s questioning
and fails to show that the prosecutor’s conduct was so flagrant and ill-intentioned that an
instruction could not have cured any resulting prejudice, this claim of misconduct is waived.
Emery, 174 Wn.2d at 760-61.

During closing arguments, the prosecutor stated that Titus could have worn a wire and
discussed the incident if he wanted to help himself out. Farmer objected to this statement because

no evidence had been presented about wearing a wire, but the trial court overruled. While Farmer
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argues that the prosecutor’s statement constituted improper vouching, he failed to object on this
basis, and thus has waived this argument on appeal. RAP 2.5(a). Therefore, Farmer’s claim fails.
f. Expressing personal opinion on guilt

Farmer argues that the prosecutor committed misconduct by expressing her personal
opinion on Farmer’s guilt. It is improper for a prosecutor to express a personal opinion of the
defendant’s guilt independent of the evidence. State v. McKenzie, 157 Wn.2d 44, 53, 134 P.3d
221 (2006). See State v. Susan, 152 Wash. 365, 379-80, 278 P. 149 (1929). Yet, if based on the
evidence, prosecutors may make reasonable inferences in their arguments. Fisher, 165 Wn.2d at
747.

Here, during closing argument, the prosecutor said, “To the perpetrator, you carry that
secret with you to the grave and that’s what Brandon Farmer would have done.” 8 VRP at 864.
This statement was a comment on Farmer’s guilt, but it was not independent of the evidence
because Detective Miller testified that the case went cold until Titus came forward. Furthermore,
Farmer did not object to this argument and does not show that the prosecutor’s conduct was so
flagrant and ill-intentioned that an instruction could not have cured any resulting prejudice. Asa
result, Farmer has also waived this argument. Emery, 174 Wn.2d at 760-61. Therefore, Farmer’s
claim fails.

g Arguing Titus’s testimony was consistent

Farmer argues that the prosecutor committed misconduct by arguing that Titus’s testimony

was consistent with that of the rest of the witnesses and that Farmer’s testimony was inconsistent.

A prosecutor may not mislead the jury by misstating the evidence. Guizzotti, 60 Wn. App. at 296,
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But in the context of closing arguments, a prosecutor has wide latitude to make arguments to the
Jury and may draw reasonable inferences from the evidence. Fisher, 165 Wn.2d at 747.

During closing argument, the prosecutor argued that Titus’s testimony was consistent
throughout and consistent with the other witnesses’ testimony. The prosecutor also argued that
Farmer’s testimony was inconsistent with itself and the other witnesses’ testimony. The prosecutor
argued that Farmer did not mention that there were two shots.

‘While Farmer argues that these arguments misstated the evidence, the prosecutor has wide
latitude to make arguments during closing and drew reasonable inferences from the evidence here.
First, Titus’s testimony was consistent with the other witnesses who testified that there were two
shots fired. Second, Farmer testified that he sold the .357 revolver to Titus, which was inconsistent
with his testimony that Titus did not want to buy the gun. Farmer also testified that he never told
Detective Miller “when Dusty pulled the gun out [he] thought [Titus] was going to shoot her so
fhe] ran over and pushed Dusty, and that’s when the gun went off,” while Detective Miller testified
that Farmer did tell him that. 7 VRP at 792, 841. Furthermore, while Farmer did testify that there
were two shots, Farmer did not object to the prosecutor’s argument and does. not argue that the
prosecutor’s conduct was so flagrant and ill-intentioned that an instruction could not have cured
any resulting prejudice. As aresult, Farmer also waived this argument. Emery, 174 Wn.2d at 760-
61. Therefore, Farmer’s claim fails.

h. Arguments not supported by evidence

Farmer argues that the prosecutor committed misconduct by making arguments not

supported by the evidence and by inserting “herself as a witness” by arguing “you know exactly

what I’'m talking about.” SAG at 6. A prosecutor commits misconduct by making arguments
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unsupported by the admitted evidence. Yates, 177 Wn.2d at 58. Yet, in the context of closing
arguments, a prosecutor has wide latitude to make arguments to the jury and may draw reasonable
inferences from the evidence. Fisher, 165 Wn.2d at 747.

Here, the prosecutor argued during closing argument that a waistband fightens when a
person’s pants are pulled down and provided an example about being on a road trip or hike and
having to use the restroom. The prosecutor concluded his example by saying, “[Y]ou know exactly
what I'm talking about.” 8 VRP at 868. Farmer did not object to this argument. This argument
was a reasonable inference from the evidence provided regarding the pants that Farmer was
wearing and him having to pull down those pants to receive oral sex from Tirado. And the
prosecutor did not insert herself as a witness as the prosecutor provided the example as argument
and has wide latitude to do so based on the evidence presented by Titus.

Furthermore, Farmer failed to object and fails to show that the prosecutor’s conduct was
so flagrant and ill-intentioned that an instruction could not have cured any resulting prejudice. As
a result, Farmer has waived this argument. Emery, 174 Wn.2d at 760-61. Farmer’s claim fails.

5. Judicial Misconduct

Farmer argues that the trial court committed misconduct by excluding any mention of the
names of Titus’s new felony convictions and the type of treatment that Titus was required to
complete. However, this argument is addressed above and the trial court did not abuse its
discretion. See Section C.1, Therefore, this claim fails,

6. Wells’s Testimony

Farmer argues that Wells’s testimony was inflammatory, flagrant, and intended to anger

the jurors. However, Farmer did not object to this testimony. As a result, Farmer has failed to
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preserve this claim for appellate review. RAP 2.5(a). Farmer also fails to argue the existence of
a manifest error affecting a constitutional right. RAP 2.5(a)(3). Therefore, we do not address this
claim.

7. Same or Similar Offense

Farmer makes an argument regarding a same or similar offense. While Farmer cites to the
record, Farmer’s mere description and quotation of the prosecutor’s statements do not inform us
of the nature and occurrence of the alleged errors. RAP 10.10(c). Therefore, we do not address
this claim.

APPELLATE COSTS

Farmer argues that we should decline to impose appellate costs against him if the State
substéntiaﬂy prevails on this appeal and makes a proper request. A commissioner of this court
will determine the award of appellate costs under RAP 14.2, if the State files a cost bill and Farmer

objects.
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We affirm.
A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

2~.J

”  Lee L

We concur;
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